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| MONDAY, MARCH 23, 1959 

| 

| U.S. SEnaTE, 
CoMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 


SUBCOMMITTEE ON AVIATION, 
Washington, D.C. 


| 
| The subcommittee met, pursuant to call, at 10:35 a.m., in room 5110, 
| New Senate Office Building, Hon. Senator A. S. Mike Monroney 
(chairman of the subcommittee) presiding. 

Senator Monronry. The Subcommittee on Aviation will begin 
| hearings on the bill, S. 1368. 

This bill was introduced on March 11, 1959, by Senator Clair Engle, 
_ amember of this subcommittee. 

(S. 1368 is as follows :) 


[S. 1868, 86th Cong., 1st sess. ] 


| A BILL To amend sections 503(a)(2) and 504 of the Federal Aviation Act of 1958 to 
| facilitate financing of new jet and turboprop aircraft 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congres assembled, That paragraph (2) of subsection 503(a) of 
the Federal Aviation Act of 1958 is amended to read as follows: 

“(2) Any lease, and any mortgage, equipment trust, contract of conditional 
sale, or other instrument executed for security purposes, which lease or other 
instrument affects the title to, or any interest in, any specifically identified air- 

| eraft engine or engines of seven hundred and fifty or more rated takeoff horse- 

| power for each such engine or the equivalent of such horsepower, or any 

| specifically identified aircraft propeller capable of absorbing seven hundred and 
fifty or more rated takeoff shaft horsepower, and also any assignment or amend- 
ment thereof or supplement thereto ;”’ 

Sec. 2. That section 504 of the Federal Aviation Act of 1958 is amended to 
read as follows: 

“Sec. 504. No person having a security interest in, or security title to, any 
civil aircraft, engine or propeller under a contract of conditional sale, equipment 
trust, chattel or corporate mortgage, or other instrument of similar nature, and 
no lessor of any such aircraft, engine or propeller under a bona fide lease of 
thirty days or more, shall be liable by reason of such interest or title, or by 
reason of his interest as, lessor or owner of the aircraft, engine or propeller so 
leased, for any injury to or death of persons, or damage to or loss of property, on 
the surface of the earth (whether on land or water) caused by such aircraft, 
engine or propeller, or by the ascent, descent, or flight of such aircraft, engine 
or propeller or by the dropping or falling of an object therefrom, unless such 
aircraft, engine or propeller is in the actual possession or control of such person 

| at the time of such injury, death, damage, or loss.” 


Senator Monroney. The bill proposes to make two technical amend- 
ments to the provisions of the Federal Aviation Act dealing with the 
recording of security interests in aircraft equipment and the liability 
status of holders of security titles to such equipment. 


Nore.—Staff member assigned to this hearing, John Black. 
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Its purpose is to facilitate the leasing or conditional purchase of | 


specifically identified aircraft propellers as well as engines, and to 
protect titleholders from damage suits arising from the operation of 
engines or propellers by lessees or conditional purchasers. 

We in Congress are well aware of the financial problems which 
our Nation’s airlines face in changing from piston to jet aircraft, 
Seldom, if ever, in the history of American private enterprise has a 
single industry been required to convert so much of its equipment in 
such short order and at such high risk. It is estimated that by 1962 
the cost of this jet conversion will be $4 billion. 

Although this program is being financed entirely by private capital, 
our declared national policy to promote the development of a healthy 
air commerce make the success of the industry’s efforts a definite Fed- 
eral responsibility. It is for this reason that Congress has recently 
enacted such legislation as the equipment trust, guaranteed loan, and 
so-called cagient ains bills, ultimately designed to facilitate and en- 
courage the andiean of new jet equipment without resort to direct 
Federal aid. 

The bill before us has been recommended as providing another 
means for easing some of the obstacles which may exist in arranging 
for equipment financing. We are informed that the need for such 
legislation is urgent, and are pleased to give it our best considera- 
tion. 

Our witnesses this morning represent the Federal Aviation Agency, 
the Air Transport Association, the Aircraft Industries Association, 
and the General Aircraft and Leasing Company. 

I ae sre A want to mention my appreciation to Senator Engle 
who has introduced this bill before us today. 

Our first witness is Robert P. Boyle—Patrick Boyle—Associate 
General Counsel, Federal Aviation Agency. 

Mr. Boyle, we are happy to have you before us this morning. 
You have been with us so many years and you have given such good 
testimony on matters affecting aviation. 

. Mr. Boyz. Thank you, Mr. Chairman. It is a pleasure to be 
ere. 

Senator Monronry. You may continue in your own way and we 
will perhaps interrupt you as you go along. 


STATEMENT OF ROBERT P. BOYLE, ASSOCIATE GENERAL COUNSEL, 
FEDERAL AVIATION AGENCY 


Mr. Bortz. As the committee pleases. I have a prepared state- 
ment which I will read and at any time there are questions I will be 
glad to be interrupted. 

My name is Robert P. Boyle, Associate General Counsel of the 
Federal Aviation Agency. 


The Federal Aviation Agency is glad to have the opportunity to | 


appear before this committee for the purpose of commenting with 


respect to S. 1368, a bill to amend sections 503(a) (2) and 504 of the 


Federal Aviation Act of 1958. 
The stated purpose of the proposed legislation is to facilitate the 
financing of new jet and turboprop aircraft. The FAA is charged, 


among other things, with the duty of fostering the development of | 
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civil aeronautics and air commerce in the United States and abroad. 
In furtherance of this responsibility, we support this legislation. 

The specific objective of the legislation is to bring within the pro- 
visions of title V of the Federal Aviation Act of 1958 those aircraft 
propellers which are specifically identified and which are capable of 
absorbing 750 or more rated takeoff-shaft horsepower. 

The current provisions of title V of the Federal Aviation Act pro- 
vide for the recordation of security interests in aircraft and specifi- 
cally identified engines, whether or not affixed to a specific aircraft. 
It also provides for the recordation of security interests in aircraft 
engines, propellers, appliances, and spare parts, when such aircraft 
engines, propellers, appliances, or spare parts are maintained by cer- 
tificated air carriers at a designated location or locations. 

This latter type of security document is commonly called a basket 
mortgage. 

The existing law does not grant coverage to specifically identified 
ropellers except when they are affixed to an aircraft which is covered 
y a security document recorded as provided in title V, or when they 

are covered by a so-called basket mortgage. 

Propellers installed in transport category aircraft of the type now 
in air-carrier usage are extremely complex and very expensive. 
single propeller may cost as much as $25,000. If the current law is 
amended so as to permit recordation of security documents relating to 
specifically identified propellers, not only when they are affixed to the 
aircraft or in a basket mortgage, greater protection than he now 
enjoys is afforded the holder of the security interest. 

We are advised by the air carriers that this additional security 
protection will facilitate the financing of aircraft by the air carriers 
of the United States. For that reason, we support the legislation. 

There is one respect in which we recommend a slight revision of the 


_ proposed bill. As previously stated, the Federal Aviation Act of 


1958 provides for two basically different types of security protection. 
The first of these is the protection which flows from the recordation 
of instruments affecting title to specifically identified aircraft and 
specifically identified engines rated at more than 750 horsepower under 


sections 503(a) (1) and (2) of the Federal Aviation Act of 1958. 


The second type of protection is that afforded under section 503 
(a)(3), which provides for the recordation of instruments affecting 
title to aircraft engines, propellers, or appliances maintained by or 


_ on behalf of an air carrier in a specific location or locations—the 


basket-mortgage provision. 
This latter lien applies to the engines, propellers, appliances, or 


| spare parts covered thereby only so long as they are “in the basket,” 


meaning in the particular location under which they have been 


| Tecorded. 


eeaentiy, a creditor might have a mortgage on a specifically 
identified engine and some other creditor might have a so-called 
basket mortgage on a warehouse of engines, appliances, and parts at 
a specific location. The mortgage covering the specifically identified 
engine is a valid lien on that engine no matter where in the United 
States it might be. 
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However, the so-called basket mortgage would be effective with 
respect to a particular engine only so long as it is in the specifically 
described location. 

However, an engine brought into the location described in the 
so-called basket mortgage becomes subject to that mortgage as soon 
as brought into the location. Thus, a specifically identified engine 
covered by a mortgage to one creditor might, when brought into a 
specifically described location, be subject also to a mortgage by another 
creditor. 

In order to avoid this conflict and provide suitable priority between 
such mortgages, section 503(d) of the Federal Aviation Act provides 
that a so-called basket mortgage shall not be effective as to any engine 
brought to the location described in such mortgage if the engine in fact 
is a specifically identified engine subject to a security document re- 
corded under the provisions of section 503 (a) (2). 

The proposed extension of the act to cover specifically identified 
propellers can cause the same type of conflict. Therefore, a similar 
arrangement should be made in order to avoid confusion and conflict 
between security instruments affecting specifically identified propellers 
in the event this legislation is adopted. 

To achieve this, we recommend that the committee add to S. 1368 
a new section amending section 503(d) to make the proviso clause of 
that section apply not only to aircraft engines, but also to propellers. 
To do this, it is only necessary to amend the proviso clause by inserting 
the words “propeller or propellers” after the words “engine or 
engines,” so that as amended, the proviso clause would read as follows: 
Provided, That an instrument recorded under section 503(a) (2) shall not be 
affected as to the engine or engines, or propeller or propellers specifically identi- 
fied therein, by any instrument theretofore or thereafter recorded pursuant to 
section 503(a) (3). 

While the Federal Aviation Agency endorses this legislation, we 
must point out to the Congress that the adoption of this legislation 
will impose an additional workload on the Agency and will require 
us to increase the amounts of money expended in providing services 
under title V of the Federal Aviation Act. 

During the fiscal year 1957, we processed 2,675 conveyances affecting 
title to, or interest in, specifically identified engines of 750 or more 
rated takeoff horsepower. 

In the fiscal year 1958, 2,159 such conveyances were processed. 

As indicated by the figures just given, we would anticipate that the 
number of security documents affecting title to specifically identified 
propellers presented for recordation would be sizable, if those received 
with regard to specifically identified engines are any criteria, which 
we assume to be the case. In order to handle this additional work, 
we would have to increase by at least three the present complement 
of personnel assigned to the recordation of conveyances. The in- 
crease in expenditure involved is estimated at this time to be betweeen 
$13,000 and $15,000 per annum. 

Time did not permit for the Federal Aviation Agency to obtain 
prior Bureau of the Budget clearance for this statement. 

Mr. Chairman, if I could add one word, subsequent to the drafting 
of that statement, it has been called to my attention that possibly 
another smal] amendment would be desirable. 
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Section 503(f) provides that the Administrator shall keep a record 
of the time and date of the filing of conveyances and other instru- 
ments with him and of the time and date of recordation thereof. 

He shall record conveyances and other instruments filed by him in 
the order of their reception in files to be kept for that purpose and 
indexed according to the identifying description of the aircraft or 
aircraft engine. 

Now, at this point, if you amend the provisions of the law to pro- 


| vide for the recordation of specifically identified propellers, it would 


seem desirable to amend that clause (1) so as to provide also for the 
recordation of propellers as was done in the case of engines. 

Senator Monroney. Thank you very much, Mr. Boyle. 

In other words, the main purpose of this bill is to have in one cen- 
tral location, such as the Federal Aviation Agency, a record of all 


| mortgages, whether on aircraft, on engines, or on propellers, at all 


times; 1s that correct? 

Mr. Borie. That is correct, sir. 

Senator Monronry. And by amending the Federal Aviation Act 
we open to recordation in one central place, the propellers to be re- 
corded as well as the engines, and we provide that whether the engine 
is attached to the plane or whether it is a detached engine, that mort- 
gage still applies and that a person holding the mortgage would be 
protected against another mortgage being placed on such equipment. 

Mr. Borie. That is correct. 

Senator Monronry. Without knowledge of the latter mortgage 
holder ? 

Mr. Bortz. That is correct, sir. 

Senator Monroney. Just like property, except that these items 
move in interstate commerce so much that it would be impossible for 
a person wishing to take a mortgage if the property might be located 
at any 1 of the 48 States, which is the case now. 

You can file a chattel mortgage on a cow or anything else, but it 
would just be hopeless with the long-range aviation interest in 50 
States, to run from Alaska to Hawaii to Maine to Florida in order to 
run down a title to determine whether it is clear or whether it is not 
and whether it is subject to a mortgage. 

Mr. Borie. That is correct. The basic purpose originally conceived 
in title V with respect to aircraft was expanded in 1948 to include 
specifically identified engines. This proposal would expand that to 
include specifically identified propellers. 

Senator Monroney. I don’t think you commented on section 504, 
which raises a few questions. I think it is probably in the proper in- 
terest that such mortgage holder—on propellers or motors, and it 
would apply to civil aircraft as well—would not be subject to being 
included in a damage suit in case of an air accident. 

Mr. Borie. We did not comment on section 504, not because of any 


| oversight, but because we thought the extension of the present pro- 


vision to include specifically identified engines and specifically identi- 
fied propellers was in keeping with the intent of 504 at the time of its 
adoption. 

Senator Monroney. You are a lawyer, and I am not—and I was 


| wondering—there is no liability on the part of General Motors Ac- 


ceptance Corp., for example, in the event that a car covered on a 
39420—59 2 
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| 


mortgage issued by General Motors Acceptance has done damage to | 


other cars, or to persons; is there ? 

Mr. Bortz. Normally speaking, no. The reason this particular 
section was placed in the law, I believe it was done in 1948, was 
because of the fact that in some jurisdictions there are provisions 
of law which create absolute liability on the owner of an aircraft for 
damage done on the surface in that jurisdiction. 

In other words, no matter whether he was at fault or not, if he 





is the owner of the instrumentality that falls to the ground and does — 


the damage, under those laws, he is liable. 

This was placed in the law in 1948 in order to make it clear that 
if the owner had only an equitable interest and had no possession 
of the instrumentality, in other words, he was the holder of a recorded 
interest in the mechanism, whatever it was, then he would not be liable 
under those laws that impose absolute liability upon the owner. 

Senator Monroney. Then why is it limited to damage on the 
ground? Supposing there was an airplane accident which might be 
attributed to a propeller blade flying off and knocking the pressuriza- 
tion out, or something similar, which caused a crash. Under this limi- 
tation in the bill at the bottom of section 504, at line 16, where it says: 

He shall not be liable for aircraft engine or propeller so leased for any injury 
or to death of persons or damage to or loss of property on the surface of the 
earth, whether on land or water— 
the security owner might still be liable. 

Why is that limited to land or water and not inclusive of air? 

Mr. Bortz. Well, Mr. Chairman, the only reason I am aware of 


is the fact that when this particular section was originally placed inthe | 
act, the area which it was focused on the provision was intended to | 


safeguard against was those jurisdictions which have the absolute | 


liability provisions in their laws with respect to ground damage. 
In other words, it was limited to that particular aspect of the subject 

of liability. It did not at that time go into the question of ordinary 

tort liability, but was really dealing only in terms of absolute liability. 


Senator Monroney. You don’t think it would be necessary to add | 


to “on the surface of the earth” “or use in the air.” 

In other words, this is a recorded interest of indebtedness or of 
leasing in lieu of an actual sale. I mean it is a way of employing the 
equipment without the company holding title, but the company using 
it is liable, of course, for an accident on the ground or in the air. 


Would it not complicate to a degree the liability of a mortgage com- | 


pany or insurance company or whoever owned the mortgage, or who- 
ever leased the propeller or the engine, to be perhaps subject to a 
suit in the case of a severe air accident in which everybody that the 
mt suit lawyer could think of was being sued and brought under 
the act ¢ 

Mr. Bortz. Mr. Chairman, let me answer it this way : The original 
law was intended to safeguard against one possible source of liability. 
That is the one that stems from the jurisdictions that had the absolute 
liability law with respect to ground cima. 

At that time the question of protecting the security holder from 


possible ordinary tort liability arising out of the actions of the pos- 
sessor of the instrumentality was not considered. It may be desirable 
to have such protection. 
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This, of course, involves the question of whether as a matter of gen- 
eral law in most jurisdictions a security holder is subject to ordinary 
tort liability. Frankly, Mr. Chairman, I was asked this question for 
the first time this morning and I don’t really know the answer. 

I would want to study the problem a little bit and find out what the 

neral rule of law on that question is, so that I could advise the com- 
mittee intelligently. 

Senator Monroney. It seems to me before we pass this bill, since it 
will deal generally with this type of security holding, that we should 
know whether this law should be expanded to free security titleholders 
of possible liability for air accidents as well as for damage on the 

ound. 

Mr. Boyte. We will be very happy to take a look at the question. 

Senator Monroney. The purpose of the bill is to facilitate financing 
and furnishing the aviation industry with modern equipment. Cer- 
tainly security owners are not there as operators of the aircraft and 
prime liability for ground or air damage seems to me should run to 
the airline or to the person leasing or buying the equipment on long- 
term payment. 

Therefore we should settle, I think, in legislation if we can, the 

uestion of whether they would be brought into court on every air 
accident if they happened to hold a mortgage on the propeller or on 
the motor, or on the plane. 

Mr. Borie. Mr. Chairman, I am sorry I am really not prepared 
this morning to take a position on that question, but I will be very 
happy to look the matter up and we will advise the committee as to 
what are our views on the matter. 

Senator Eneix. The question raised is whether or not the act basi- 
cally is sound, as I understand it. 

The addition of engines and propellers wouldn’t change the basic 
question ; would it ? 

Senator Monroney. No; aircraft as well are involved, you see. 

Senator Enexs. Let’s assume an aircraft manufacturer builds an 
aircraft which is defective. The operator doesn’t know it and the 
airplane gets up and the wing falls off, or the tail comes off. The air- 
craft nnn holds a security interest through the sale of the 
aircraft. 

The question is whether or not this section then would relieve the 
aircraft manufacturer of liability for a defective product because, in 
addition to being the manufacturer, he has a security interest in that 
the payment is part of the purchase price. 

Senator Monroney. The holder of a security interest is actually a 
third person—I wouldn’t think that you would necessarily wish to 
absolve the manufacturer. He has a direct liability if there is a struc- 
tural fault, but I am talking about a bank or an insurance company or 
a finance company that is acting only as a financial agent between the 
the manufacturer and the airline using the equipment. 

It seems to me we will broaden the thing tremendously if we go into 
freedom of liability of an airplane manufacturer and I don’t think it 
is the purpose of this bill to encompass that much. 

Senator Enetz. This bill doesn’t—the present amendment doesn’t 
add to that situation. 
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Senator Monroney. Only that in the limiting language of section | 
504 it says—“no person having a security interest in or security title | Be 
to any civil aircraft—engine or propeller” would be liable for ground | sta 
damage. | a 

What I am wondering is if the securityholder should be liable for | po 
air damage by virtue of this language in here, why shouldn’t he also | Fe 


be brought into lawsuits in the event of crash. air 
Senator Morton. Will you yield there? Pp 


You say that the purpose of this is to make it easier to finance | pro 
aircraft. Of course, that is the general purpose but specifically, asI | Ag 
understand it, this bill merely provides for extending to engines and | ¥' 
propellers that which present law already gives to aircraft. re 

I think if you get into this question of opening up a relief from tort | Fe 
liability as contrasted with absolute liability because of certain State | ser 
laws, maybe we should do that, but that goes a lot further than this | to 
bill does, and that should be seriously studied. Perhaps the Judiciary | 
Committee would even want to get into it, I don’t know. But thatis | poy 
something else again. fing 

I think that this limitation to surface of the earth, whether on land | ™t 
or water, as I understand it, that is in the present law. | 





eas in t 
Senator Monroney. As to civil aircraft; is that not correct? des 
Mr. Bortz. That is correct. nan 


Senator Morton. All we are doing, therefore, in this bill, is extend: | 508 
ing the same limitation to engines and propellers, since propellers 
have gotten to the point where they cost some $25,000. A fellow pre. 
might want to finance a bunch of propellers. tere 

enator Enete. I agree 100 percent with the Senator from Ken | °: 
tucky. That is right. We haven’t changed the basic law except to | ja¢ 
add engines and propellers and the question is whether or not the | ras 
language of the original section 504 1s broad enough to relieve an , mer 
aircraft manufacturer from liability because he happens at the same | Pell 
time to be a securityholder and that, of course, is a very much broader 
question, as the gentleman from Kentucky has said, and perhaps we | qui 
ought to take a close look at it, but in this case all we are doing is | _ may 
pushing out the edges of this act. the 

Senator Morton. Section 504 of the present law doesn’t relieve him 
from air liability and if we get into this thing of relieving the security- 
holder of tort liability, we could get into that area and we would have |_ leas 
to be very careful how we worded any provision of that nature. | cart 

Senator Monroney. Do you have any further questions ? | 


miss 
Senator Encte. No. S 
Senator Monroney. Senator Thurmond. a“ 


Senator THurmonp. No questions. 

Senator Monroney. Senator Bartlett. V 

Senator Bartierr. No questions. 

Senator Monroney. Thank you very much and if you will give us 
a fill-in on this reference to section 504, we will appreciate it. 

Mr. Boyt. I will be glad to do so. 

Senator Monroney. We are glad to have had you up again and we 
appreciate your counsel on so many of these items of help to the avis 
tion industry. Weare very indebted to you. | 
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I have a copy of a letter dated March 20 from the Civil Aeronautics 
Board addressed to Senator Warren G. Magnuson, chairman, Inter- 
state and Foreign Commerce Committee. 


DeaR Mr. CHAIRMAN: This is in response to your request for the views of the 
Board in regard to S. 1368, a bill to amend sections 503(a) (2) and 504 of the 
Federal Aviation Act of 1958 to facilitate financing of new jet and turboprop 
ircraft. 

s §. 1868 proposes two amendments to the Federal Aviation Act which are de- 
signed to facilitate the financing of new aircraft equipment. Inasmuch as these 
proposals are of primary concern to the Administrator of the Federal Aviation 
Agency who is responsible for administering the recording provisions of title 
Vv, our comments are general in nature. 

The first proposal would amend paragraph (a) of subsection 503(a) of the 
Federal Aviation Act, to provide for the recording by the Administrator of the 
Federal Aviation Agency of specifically identified aircraft propellers of pre- 
scribed capacity. The second section of the bill proposes an amendment to sec- 
tion 504 of the act relating to limitations on security owners’ liability. 

The Federal Aviation Act presently authorizes the recording of liens on air- 
craft as well as the recording of liens on aircraft engines of prescribed horse- 
power and spare parts located at specified places. These provisions facilitate the 
financing and acquisition of aircraft, engines, and spare parts. The act does 
not, however, authorize the separate recording of liens for aircraft propellers. 

While there has been no apparent need for the separate financing of propellers 
in the past, the cost of propellers at the present time is such that it would seem 
desirable to expand the provisions of the act to provide for their separate fi- 
nancing. The Board therefore endorses the proposed amendment to section 
503(a) of the act to authorize the separate recording of liens for aircraft 
propellers, 

With respect to the amendment of section 504, it should be noted that the act 
presently contains provisions designed to relieve persons having a security in- 
terest in aircraft and certain lessors of aircraft, from liability solely by reason 
of such status or interest, for injury or death of persons, or damage to prop- 
erty, on the surface caused by the aircraft. The amendment proposed by S. 
1368 would broaden or clarify a security interest or interest as lessor in air- 
craft engines and propellers. The Board perceives no objection to this amend- 
ment, and on the basis that it would facilitate the financing of engines and pro- 
pellers supports the proposal. 

The purpose of the Board in supporting the proposed legislation is to permit 
air carriers and other purchasers of civil aircraft broad discretion to finance ac- 
quisition of aircraft engines and propellers under whatever terms and conditions 
may be most appropriate at the time. In this connection it should be noted that 
the Board does not, by endorsing these amendments, necessarily endorse the 
leasing arrangements by particular air carriers of new aircraft engines and 
propellers as the best method of financing. ; 

However, the Board does believe that unnecessary legal impediments to 
leasing arrangements or to the utilization of other financial devices whereby air 
carriers may obtain new equipment, should be removed. 

The Bureau of the Budget has advised that there is not objection to the sub- 
mission of this report. 


Senator Monroney. The next witness is Mr. Donald J. Durand, sec- 


retary and assistant general counsel of the Air Transport Association. 


We are happy to have you before us, Mr. Durand. I believe you 
have a statement, do you not ? 


STATEMENT OF DONALD J. DURAND, ASSISTANT GENERAL 
COUNSEL, AIR TRANSPORT ASSOCIATION 


Mr. Duranp. Thank you, Mr. Chairman. I have a brief statement 
and it would possibly save the time of the committee if I just read it. 
Senator Monroney. You may proceed. 
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Mr. Duranp. My name is J. D. Durand. I am secretary and as- | 


sistant general counsel of the Air Transport Association of America 
which is composed of substantially all of the certificated scheduled 
airlines of the United States. The association welcomes this oppor- 
tunity of capuenene before this committee in support of S. 1368. 

This legislation would greatly help the industry finance the transi- 
tion from piston aircraft to jet aircraft. We urge prompt approval 
of it by this committee. 

S. 1368 would amend sections 504 and 503 of the Federal Aviation 
Act to provide a means whereby the airlines could clearly issue a valid 
security interest in specifically identified propellers installed in air- 
craft, and to provide that holders of security interests in installed 
engines and propellers would be afforded the same protection against 
liability arising out of the operation of such equipment as is now af- 
forded by the Federal Aviation Act to holders of security interests 
in complete aircraft. The principles that support this legislation 
were adopted by the Congress in 1948. All S. 1368 does is to apply 
these principles to additional airline equipment. 

Section 503 of the original Civil Aeronautics Act of 1938 permitted 
the recording of security documents, such as mortgages, equipment 
trusts, and contracts of conditional sale, covering complete and specifi- 
cally identified aircraft. This legislation enabled the airlines to fi- 
nance the acquisition of aircraft by giving a valid pledge of the air- 
craft as collateral. 

By 1948 it had become clear that an expansion of the 1938 act was 
needed. The airlines were unable to obtain financing for the pur- 
chase of spare parts needed to operate new aircraft because a valid 
security interest in spare parts could not be given. 

The availability of engines as continuing security for financing 
was then in doubt since there was pending litigation in which it was 
later ruled that, in view of the ready removability and interchange- 
ability of engines, the filing of a mortgage on an identified aircraft 
was insufficient notice to third parties relative to the engines when 
removed from the aircraft. Also, financing agencies were reluctant 
to finance the purchase of aircraft because of the fear that, in the ab- 
sence of Federal legislation, they might in some States be subjected 
to liability arising solely out of the operation of the aircraft. 

To meet these problems the Civil Aeronautics Act was amended in 
1948 to do two things. First, to authorize the filing of security docu- 
ments, such as mortgages, equipment trusts, and conditional sales, on 
specifically identified aircraft engines, whether in or out of the air- 
craft, or on spare parts while situated at designated locations. 

Second, the act was amended to exempt from liability arising out 
of the operations of aircraft, persons whose sole interest therein was 
a security interest. 

At the time of the 1948 amendments, the airframe and its power- 
plant were normally financed as a single package, the security being 
the entire aircraft. No practice of two financings, the one covering 
the airframe and the other its power components, had as yet arisen. 
The only exception was as to the occasional purchase of a replace- 
ment engine, and the 1948 amendments brersl such engines whether 


installed in the aircraft or temporarily removed for repair or over- 
haul. 


| 
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Stocks of spare parts, when located at airline repair stations were 
also covered because of the recognition of the fact that with the newer 
equipment then coming into service, larger and larger amounts of 
money had to be invested in such parts and provision should be made 
in the law so that an acceptable security interest in this property 
could be issued by an airline. 

This committee is well acquainted with the large amounts of new 
capital which the airlines have to raise in order to finance the transi- 
tion from piston to jet aircraft. In order to meet this need the air- 
lines are seeking new avenues of financing or of paring down capital 
requirements. ‘They are turning to the several manufacturers of 
engines and propellers, and to independent leasing companies, to pro- 
vide, or to assist in obtaining, financing for so much of the airlines’ 
equipment programs as consist of such manufacturers’ products. — 

In the case of jet transport aircraft the engines represent approxi- 
mately 25 percent of the entire cost of the aircraft. In the case of 
turboprop aircraft, the engines and the propellers represent about 25 
percent of the entire cost of the aircraft. Propellers now being in- 
stalled in prop-jet, four-engine aircraft of the types now in produc- 
tion cost approximately $100,000 per aircraft. Consequently, any air- 


_ line acquiring such aircraft in substantial numbers will have a large 
_ investment in propellers. It is estimated that the cost of propellers, 
_ installed and spares, for the aircraft which the airlines are committed 


for or are considering will be in excess of $25 million. Thus there 
is need for separate financing of engines or engine-propeller units. 
Both engines and propellers are comparable in that they are manu- 
factured by someone other than the airframe manufacturer, are spe- 
cifically identifiable by permanent number, and are readily removable 
from the aircraft and are, in fact, so removed frequently for required 


| overhaul. 


The amendment which would be made to section 503(a) (2) of the 
Federal Aviation Act would enable the airlines to give the same type 


of security documents and to obtain the same degree of financing as 
| isnow the case with respect to specifically identified engines. 


For example, it would permit an airline to lease not only engines, but 
propellers from the manufacturer and thus relieve the airline’s re- 


_ quirements for new capital funds which would otherwise be needed 


to purchase this equipment. Several of our members have advised 


| us of their intention to lease jet engines and propellers. One mem- 


ber has pointed out that leasing propellers for its turboprop fleet will 
reduce by $114 million its need for capital funds, and is an absolute 
necessity if its financing of jet equipment is to be consummated. 
Propeller manufacturers, however, are unwilling to lease such 
wuipment to an airline unless it is possible for the manufacturer 
to record its interest in the propellers and to preserve that interest, 
whether the propellers are installed on the aircraft or are in the sup- 
ply depot of the airline, with respect to any other lienholder on the 
property of the airline—particularly persons holding security inter- 
ests in the airframes on which the propellers are to be used and in 


| the engines to which the propellers are to be attached. The amend- 


_ ment to section 503 which would be made by S. 1368 would preserve the 


manufacturer’s or financing agency’s security interest in propellers 
and make separate financing of them possible. 
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S. 1368 would also amend section 504 to provide that holders of | 


security interests in installed engines and propellers would be afforded | 


the same protection against liability arising out of the operation of 
such equipment as is now afforded by that section to holders of se. 
curity interests in complete aircraft. 

As presently written, the effect of section 504 is to relieve any per- 
son having a security interest in an aircraft under a contract of con- 
ditional sale, equipment trust, mortgage, or similar instrument, or 
any person who is the lessor of an aircraft under a bona fide lease 
of 30 days or more, from any liability he might have by reason of 
such interest—and that is the important phrase, Mr. Chairman— 
any liability he might have by reason of his security interest for 
injury or damage on the ground caused by the operation of the air- 
craft, unless such aircraft is in his actual possession or control. 

_ If separate financing of engines and propellers, or propellers alone, 
is to be arranged, the result will be that the persons holding securit 
interests in engines and propellers will be different from those hold- 
ing similar interests in the aircraft. 

hus, the protection afforded holders of security interests in air- 
craft by section 504 will not apply to holders of such interests in 
engines and propellers. Therefore, unless section 504 is amended to 
extend to persons holding security interests in engines and propellers 
the same limitation of liability as now extends to those holding similar 
interests in aircraft, the former cannot be assured of exemption from 
liability for damage on the surface of the earth caused by the opera- 
tion of the aircraft in which the engine or propeller is installed. 

Since the so-called absolute liability laws are interpreted by those 
interested in leasing or separately financing engines and propellers 
as applying to them, they are unwilling to enter into such arrange- 
ments unless the law is amended to afford them the same protection 
as now afforded to holders of security interests in aircraft. 

There is no logical reason why the liability limitations contained 
in section 504 should not be extended to them. S. 1368 would ac- 
complish this result. 

In view of the foregoing, we urge the committee to give prompt 
angrene to this bill. : 

would like to add, Mr. Chairman, if I may, that we certainly 
support also the two technical amendments which Mr. Boyle spoke 
to. They are necessary to round out the general scheme of this bill 
and we support them. 


Senator Monroney. As I understand it, the way section 504 has in | 


the past been written, it is amended only by adding engines and 
propellers that the only person protected under this absolute liability 
exemption is the person who holds the interest primarily from a 
financing rather than a manufacturing standpoint, is that correct! 

Mr. Duranp. That is correct, sir. 

Senator Monroney. That would exclude any necessary exemption 
of the manufacturer of the equipment from—even though he held 4 
mortgage—being exempt from a manufacturers liability that might 
exist; is that correct ? 


Mr. Duranp. That is correct, Senator. The only limitation on | 


liability is the limitation of the liability of one who holds a security 
interest. The statute is based on the concept that one who merely 
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holds a security interest, who does not operate the airplane, has not 
manufactured the product, but is simply the mortgage holder, should 
not have liability simply because he has the mortgage. Under some 
State laws there is absolute liability for death or injury on the 
ground on the owner of the aircraft. Even though he is not operat- 
ing the plane and has nothing to do with it, the laws say nevertheless 
he shall be liable. 

When aircraft were financed as units and the mortgage holder 
held a mortgage on the entire unit, that protection which was given, 
or is given by section 504, was adequate. You only had one mortgage 
holder. Now, you will have several mortgage holders. One on the 
airframe, possibly one on the power unit, the engine, and the propel- 
ler. So you need an exemption from lability for both of these people, 
but only as security owners. 

If a company manufactured an engine and propellers and they 
were installed on aircraft and that company was also holder of a 
mortgage on the operating property and there was an accident on 
the face of the earth, he would only be relieved from his ability as 
the mortgage holder, but if there was something defective about the 
operating property, he would still be liable. The statute does not 
relieve him of that lability. 

Senator Monroney. That clears up a very important point for the 
committee, I believe. 

There are no State laws dealing with absolute liability for acci- 
dents in the air? 

Mr. Duranp. I know of none, Senator. I think I know the area 
that you are exploring here. 

The statutes, the absolute liability statutes, deal with death or dam- 
age caused on the ground by a falling aircraft. They do not to my 
knowledge provide absolute liability with respect to persons in the 
aircraft. If there is such a statute, or if there is such liability, it is 
logical to relieve the security holder of it because he has no more 
control, or no more reason to be liable because of his security interest, 
as to passengers in the airplane that he has as to people on the 
ground. 

Now, I am not prepared to advise the committee this morning as 
to the absolute liability laws in the States, or whether those laws do 
extend to provide absolute liability of the owner for injuries or death 
in the air. 

Senator Monroney. Might there not be some court decisions that 
would be valuable to this committee, if you could supply us with them, 
or material dealing with any court holdings that the security interest 
was not a proper interest on which to establish liability for air acci- 
dents as well as those on the ground ? 

Mr. Duranp. There might be, Senator. We have not researched 
that question. I would like to do that. 

As I say, if there is a basis for asserting a liability against a secu- 
rity holder in propellers, or engines, simply because of that interest, 
quite apart from his operation of the equipment or quite apart from 
his liability as a manufacturer—and those should remain, all the 
logic would say, relieve him from that liability also. 

Senator Monroney. That is the way it appears to me. That 
would not be expanding the concept except to extend what we have 


89420598 
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established regarding damage on the ground to damage in the air 
so far as the security holder alone is concerned—not as to the opera- 
tor, or the manufacturer. 

Mr. Duranp. That is correct, sir. 

Senator Monroney. And certainly if there is any evidence of court 
holdings or suits filed against security holders for air accidents, then 
perhaps as we report this bill we might wish, at least when we con- 
sider it in executive session, to determine whether it would be wise 
to make it apply to air as well as to ground liability. What we are 
trying to do is facilitate the sale, or the purchase or use of this equip- 
ment, and if the propeller financing company or the engine financing 
company is going to be liable on a suit, that will raise the cost con- 
siderably because they will have to cover themselves with a vast 
amount of liability insurance. 

Mr. Duranp. Yes, sir; that is correct. 

Senator Ener. Doesn’t section 504 now by its language cover the 
situation, where it refers to “by the ascent, descent, or flight of such 
aircraft, engine, or propeller,”—— 

Mr. Duranp. I don’t believe it does, Senator. I think the concern 
that has been expressed here is that covering this situation: Pro- 
pellers are—there is a mortgage on a set of installed propellers, 
One of the propellers, during the operation of the aircraft, comes 
off and goes through the cabin and injures or kills a number of the 
passengers. The question is, is the person who own the mortgage 
on the propellers, who is not operating the aircraft, and who did not 
manufacture the propellers, is he liable to the passengers aboard the 
airplane? If he is, he would get no relief under this section because 
they are not on the ground, you see, sir. They are in the airplane. 
The people who are killed or injured are in the airplane. 

Now, in that same case, if the plane came down as a result of that 
accident and killed someone on the ground or did damage on the 
ground then, assuming that this section were amended as the Senator’s 
bill would amend it, the security holder would not be liable for any 
damage done on the ground. But his liability, if there is a liability, 
with respect to death or injury done in the cabin, would not be abated 
by this section, even as amended by the Senator’s bill. 

Senator Enete. Because of the language on line 16, the bill says, 
“on the surface of the earth.” 

Mr. Duranp. That is correct, sir. 

Senator Enexte. Thank you very much. 

Senator Monroney. Senator Morton. 

Senator Morron. At two points in your statement you say “afford 
the same protection as now afforded,” meaning to those who might 
finance these propellers, or engines. Of course, that does not envisage 
changing thsi matter of liability in the air. 

Mr. Duranp. It does not, sir. 

Senator Morton. Now, in your experience, do you think that the 
airlines have had any difficulty getting credit or leasing planes because 
the present law does not free them of absolute liability in the air! 
Has this been a hindrance to extension of credit ? 

Mr. Duranp. Do you mean, Senator Morton, has it been a hindrance 
the way it is written at the present time ? 
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Senator Morron. Could somebody say, “I would like to lease you 
this airplane but I can’t do it because J am worried about this liability 
while you are in the air”? 

Perhaps I should hold this question for those who represent the 
aircraft industry, but has anybody brought up this problem that this 
js a liability—“we would lease you this plane if we didn’t have this 
liability.” 

Mr. Duranp. My attention has been drawn to the deficiencies in the 
present statute by a leasing company. I have heard about it and the 
deficiencies of it. 

Senator Morron. I believe the leasing companies could tell us about 
that. 

Senator Monroney. Certainly something has held up the leasing 
of aircraft. 

Senator Morron. Not necessarily this liability. 

Senator Monronery. Probably not. It may be many things. I 
have heard there are still some inadequacies in the present leasing 
legislation so that it hasn’t moved along and that the airlines, to get 
new equipment, must increase their liability tremendously in their 
own capital structure rather than being able to lease aircraft from 
a leasing company or from insurance companies or other groups who 
have financed trucks and have financed railroad equipment. 

Senator Morton. I share the chairman’s lack of legal training, and 
so since you are a lawyer, I am going to put this question to you: 

If this accident that you describe took place—I am flying home to 
Louisville and the propeller comes off and cuts my arm off. Where 
do I go? What court do I go into? I look down, I don’t know 
whether it is West Virginia or Kentucky; it is all rough country and 
the airline won’t pay me anything, so I want to go to court. Where 
will I go? Do I hunt all over the country for a State that has this 
law, or do I go into Federal court, or what do I do? 

Mr. Duranp. You could go into a Federal district court; yes, sir, 
because there would be a diversity of citizenship which is one of the 
grounds for getting into Federal court. You could go into Federal 
court or into a State court—you don’t have to go into a Federal 
court. This isan accident in the air you are talking about ? 

Senator Morron. I am talking about an accident in the air. 

Mr. Duranp. The suit could be brought in either a State court or 
a Federal court, and you could bring it in the Federal court for the 
— in which the principal office of the person you are suing is 

ocated. 

Senator Morton. If I am in a Federal court, I am not going to get 
anything from the holder of that mortgage on that propeller, I don’t 
think. I will get it from the airline if they are good for it. If they 
are not, could I go to the holder of the mortgage on the propeller ? 

My point is, could I resort to one of these States where the statutes 
are of such a nature, even though that State might be out in New 
Mexico somewhere, a thousand miles away? I don’t see how I could 
ever get into that court. 

Mr. Duranp. The liability provisions of section 504 apply—they 
apply whether you are in a State or Federal court. They are the 
supreme law of the land on this point. 
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You would probably want to sue in a State which had absolute lia- 
bility, but the absolute liability section only applies to injury on the 

ound, so that really has no real relevant to you if you are injured 
in the cabin of the airplane. 

Senator Morton. All right. 

Senator Monroney. We had an interesting case when this South 
American flier, with this P-38 I think, cut the tail off of an Eastern 
Air Lines plane coming in for a landing. You had a three-State 
jurisdiction, did you not, Maryland, Virginia, and the District of 
Columbia? ’ The District’ owned the airport, Maryland owned the 
river and the little bit of land in there between high and low tide or 
something, that Virginia owned, and all three States had separate 
total liabilities that you could claim under for injury or death. | 
don’t think it has ever been resolved yet. 

Mr. Duranp. It is still being litigated, Senator. I don’t think it 
has been finally resolved. 

Senator Monronry. Do you have any questions, Mr. Engle? 

Senator Enate. I have no questions. 

Senator Monroney. Mr. Thurmond. 

Senator THurmonp. I wish to thank you for your statement. 

Senator Bartierr. No questions. 

Senator Monronry. Mr. Boyle, are there recording fees for these 
titles ? 

Mr. Borie. We charge $2 per engine on aircraft engines at the 
moment. 

Senator Monroney. Would you need additional legislation to charge 
for propeller recording ? 

Mr. Boyte. No, sir; this would be covered by the existing authority. 

Senator Monronry. Apparently your testimony is that it would 
increase the costs between $13,000 and $15,000. 

Since that $2 charge has been an old charge and everything costs 
more now, do you think that maybe the FAA should try to make 
this thing sort of self-financing in its operation / 

Mr. Boyte. I imagine that there will be one of the things that the 
agency will reexamine. 

Senator Monroney. It is a very valuable service. I mean to equip- 
ment companies and finance companies, but I feel like—and I be- 
lieve the committee would agree with me, that since it is a special 
service for the financing companies to assure them they have a clear 
title to issue the mortgage on, that an adequate charge to pay for the 
clerical work entailed would be justified. 

Mr. Boye. I am sure that it would be looked into. 

Senator Monronrey. ATA would have no objection to this being on 
a basis which would carry its own weight / 

Mr. Duranp. No, sir. Certainly if the charges are reasonable and 
the operation is efficient, we could have no objec tion. 

Senator Bartierr. Just one question. 

Mr. Durand, at page 4 of your statement, a little after the middle 
of the page, you said that if one member of your association could 
lease propellers it would reduce its capital requirement by $1.5 mil- 
lion. This is absolute, considering the equipment to be consummated. 

Can we take that is a literally factual statement, that they can’t get 
the jet fleet if they can’t raise that $1.5 million ? 
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Mr. Duranp. They tell us, sir, that their line of credit and their 
avenues of financing have just about been exhausted. 

Senator Bartterr. It is that close? 

Mr. Duranp. That is right, sir. It is that close. 

Senator Monroney. As a matter of fact, it is that close with a lot 
of the companies with the costs going up to about $4 billion by 1962. 

Mr. Duranp. Yes; I would say the shoe is pinching pretty hard 
and this is particularly true of the smaller and medium-sized airlines. 

Senator Monroney. But they have to meet the new equipment de- 
mands or practically go out of business if they are in competition 
with a line that has new equipment ? 

Mr. Duranp. That is right, sir. 

Senator Barrierr. I just wanted to have that certified. 

Senator Monronry. Any further questions ? 

Is there a definition of “propeller” in the act so that we know exactly 
what we are talking about ? 

What I am thinking about is, would a turbofan which looks like it 
will become pretty important on the true jets, or would a noise sup- 
pressor, which is a method of propulsion which I am informed runs 
around $100,000 an engine, be eligible under this as well? 

Mr. Duranp. I would think they would, Senator. There is another 
section under this title V which authorizes the Administrator of the 


| FAA to promulgate such regulations as are necessary to carry out 


the title and I would think that he could by regulation make it clear 
eee, Propeller” there was also included the fan device that you 
speak of. 
Fleator Monroney. Senator Engle has the act. There “propeller” 
includes all parts, appurtenances, and accessories thereof. 

That is the feathering apparatus and so forth. I think it is some- 
pag the Administrator should take cognizance of, whether the turbo- 
jet, the fan, and other things now coming in will be a part of the motor 


_ itself or will it be a separate part of the engine? 


Mr. Boytz. Mr. Chairman, may I speak to that? 

Senator Monroney. Yes, sir. 

Mr. Boyue. I asked a similar question of one of our technicians while 
getting ready to testify before this committee and after some discus- 
sion between the two of us we concluded that since the aircraft engine 


_ was covered under one provision of the statute and the propeller was 


covered under the other, that we were confident that nothing would 


| fall down the crack; that one way or the other, the necessary parts and 


appurtenances of both could be covered by an identifiable security 
document. 
_ Senator Monroney. And whether it is an old-fashioned reciprocat- 
ing engine or turboprop propeller, or turbofan, or other method of 
en, it would be covered one way or the other? 
. Bortz. That is right, sir. 

Senator Monroney. Thank you very much, Mr. Durand. 

Our next witness is Mr. Henry G. Hotchkiss, counsel to Aircraft 
Industries Association. 
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STATEMENT OF HENRY G. HOTCHKISS, GENERAL COUNSEL, 
AIRCRAFT INDUSTRIES ASSOCIATION 


Mr. Horcuxiss. My name is Henry G. Hotchkiss and I am general 
counsel of the Aircraft Industries Association, which is made up of 
most of the manufacturers of airframes, engines, propellers, and so on, 

I have prepared a statement, copies of which have been given to 
members of the committee. 

Aircraft Industries Association of America, Inc., is very happy to 
have this opportunity of presenting its views to this committee with 
respect to bill S. 1868. Aircraft Industries Association of America, 
Ine., is a trade association which numbers as its members substan- 
tially all of the manufacturers of airframes, — propellers, 
components, rockets, and missiles. Included among these are such 
companies as Boeing, Douglas, Lockheed, Northrop, Convair, United 
Aircraft, Curtis-Wright, Glenn L. Martin, General Electric, West- 
inghouse, Sperry, Bendix, and others. 

. 1368 is an extension of the law of 1938, as amended in 1948. The 
1938 law provided that you could mortgage an airplane. The 1948 
law amended the act so that it would apply to identifiable engines, 
The proposed bill would extend this right to cover cases of a mortgage 
of identifiable propellers. 

It now appears that the sales of identifiable propellers come to sub- 
stantial sums in a year and proper provision should be made to finance 
such sales. There seems to be no question whatever that the right to 
obtain financing for such sales should be granted to the manufac- 
turers of propellers, as well as to manufacturers of airframes and air- 
craft engines. It would appear that the inclusion of the mortgage 
right to propellers rounds out the law on this subject. 

t is believed that originally in 1938 the financing for the sale of 
airplanes covered sales of airframes, engines, and propellers as a 
unit. By 1948 independent financing of identifiable engines, as dis- 
tinct from identifiable airplanes, had come into being and the 1948 
amendment took care of that situation. The same thing now applies 
to propellers. Aircraft Industries Association of America, Inc., has 
considered the matter informally at a meeting of its board of gover- 


nors on November 18, 1958, accepts the recommendation of counsel, | 


and supports the bill in question. 


In preparing the foregoing memorandum attention was paid to the | 


provisions of H.R. 5072. On reading the provisions of S. 1368, and 
particularly section 503(a) (2), which is before this committee, it is 
noted that reference is specifically made in that bill to cover 
any specifically identified aircraft engine or engines of 750 or more rated takeoff 
horsepower for each such engine or the equivalent of such horsepower, or any 
specifically identified aircraft propeller capable of absorbing 750 or more rated 
takeoff shaft horsepower * * *, 

Section 504 of S. 1368 covers not only aircraft, but engines or 
propellers. 

The position indicated in the foregoing memo on behalf of Aircraft 
Industries Association of America, Inc., favoring the bill insofar as 
it applies to propellers applies equally to those provisions in S. 1368 
referring to aircraft engines. 
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AIA is in support of your bill, 1868 insofar as it permits the separate 
financing of propellers. ; : } 

It seems to us that is a logical extension. If the time has come 
when you have need for financing for the proposal you ought to have 
the same protection as you have for the engine and for the airframe. 

As I read the law, I think originally in 1938 they thought of the 
airplane as a compact unit without any financing, for the whole thing, 
engine and propeller. : 

By 1948 there was a ned for covering engines specifically. Now, as 
I understand it, the need has extended to propellers. Therefore, it 
seems to me the law should be extended. The airlines desire to have 
this and the manufacturers are in accord with their desire because if 
this facilitates the financing of more propellers, it means more pro- 
pellers will be sold by the manufacturers. 

The matter was informally discussed in a meeting of the board of 
governors at Phoenix last November. They approved my suggestion 
toapprove a bill of this general nature. 

I shall be glad to answer any questions that the committee may have. 

Senator Monroney. Representing the Aircraft Industries Associa- 
tion, are there any big financial groups such as the insurance com- 
panies and others who have financed trucks, buses, and diesel engines 
for railroads? Are they getting involved in the business of leasing 
aircraft, or aircraft parts? 

Mr. Horcuxiss. I don’t know of any leasing enterprises affecting 
aircraft at the present moment of any large nature such as what I think 
you refer to. There have been and there are, of course, financing 
operations by trust companies and I think by insurance companies 
too, for the purchase and sale of aircraft and I think aircraft engines. 

It was only recently, I believe, that I have heard there was a necessity 
or desirability at least of financing the purchase of substantial quanti- 
ties of propellers. 

Senator Monronry. With reference to the 707’s and DC-8’s, they 


| will cost about $514 million and soon the capital structures of some of 


their airlines, even our best ones, are going to be badly strained and I 
wonder what is wrong. I mean this doesn’t relate directly to the bill 
here, but what is wrong with present legislation causing the failure 


| of large accumulations of capital to take advantage of the very 


favorable tax situation applicable to the aircraft. Why haven’t we 
seen a wider scale organization of leasing operations. 

Mr. Horcuxiss. I frankly can’t answer the chairman’s question be- 
cause I don’t know. I haven’t heard it put in that particular way. 

Iam aware that both the airlines, as purchasers, and the manufac- 
turers, as sellers, are having difficulty because it costs five times, per- 
haps, for a 707 as it did for a DC-7, something like that. 

am sure that aircraft manufacturers are employing every effort 
and every method they can think of—and also the airlines—to get 
necessary financing to help them move. 

Senator Monroney. Are there interlocking directorates of insur- 
aimee companies and finance houses with railroads; does that have 
anything to do with their lack of interest in aircraft financing? 

Mr. Horcuxiss. I have no information, Mr. Chairman, as to the 
possibility of that. I know of no facts. 
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Senator Monroney. I have been interested in this subject for 4 or 
5 years, wondering when the time would come when this very great 
industry would be able to have this additional means of financing 
because there is nothing more mobile than an airplane. 

Mr. Horcuxiss. That is right. 

Senator Monroney. It can work in the summer in the north and 
to the great Northwest and to California, and in the winter in Florida 
or the Caribbean. 

Mr. Horcuxiss. That is perfectly true. 

Senator Monroney. It seems to me that with the standard mainte. | * 
nance and overhaul procedures that the man who leases it is well 
protected. ; 

On top of that, you have a very, very favorable tax situation in the | 
allowable depreciation of a writeoff within 7 years, which would flow | ” 
to the owner of the aircraft, if it were being bought on lease. | 

Mr. Horcnxiss. Yes. 

Senator Monroney. It amazed me that nothing has taken place, 
even though a bill was passed by the Judiciary Committee in the last | © 
session for attempting to improve the leasing techniques that had 
then been in order. 

If your association can get us that information—not for these hear- | J 
ings, but for the general purpose of the information of this subcom- | 
mittee, and also for the manufacturers who would be helped and the | 
airlines needing new equipment but unable to stand it with their | 
present capital structure—— 

Mr. Horcuxiss. That is very much of a problem. I shall be glad | % 
to inquire and furnish such information as we have. 





(The information requested is as follows :) s) 
LOWENSTEIN, PITCHER, HOTCHKISS, AMANN & PArR, : 

New York, March 24, 1959. 

SUBCOMMITTEE OF THE INTERSTATE COMMERCE COMMITTEE, a 
UWS. Senate, Washington, D.C. k 
GENTLEMEN: At the hearing before your committee at which I appeared on t! 


March 23, 1959, your chairman asked if I would ascertain from others in the 
aircraft industry whether there was any information available of the granting 
of loans to manufacturers of aircraft, aircraft engines, propellers, and com- 
ponents. It was suggested that there might be some agreement, implied or ex- 
pressed, among lending agencies that normally help to finance railroads, trucks, 
and the like, who have tacitly refrained from putting their lending powers at Ir 
the disposal of aircraft manufacturers. 

After inquiry from the various members of the staff of Aircraft Industries P 





Associaton of America, Inc., and a representative of New York banks, it | 
appears that there is no knowledge of any situation such as is suggested by the | 
foregoing question. It is perfectly true that at the present time aircraft 
manufacturers are faced with a heavy burden in meeting their responsibilities, 
particularly in view of the change from piston engines to jets. However, we 
believe that borrowings have been effected along conventional banking lines 
and no instance has come to light of any undue or unwarranted withholding of a 
credit. 

We take the liberty of enclosing a copy of a report of Aviation Securities 
Committee of Investment Bankers Association of America* which gives a suc- 
cinct and forceful analysis of the financial problems of the air transport indus- y 
try and of the aircraft manufacturing industry. This report was made to the 
IBA convention in 1958 and, in our opinion, is excellent statement of both of 
these complex questions. 


1 Above mentioned report is on file with the committee. 
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If there is any further information that you desire and we can give, please 
let us know. 
Very truly yours, 
Henry G. HOTCHKIss, 
General Counsel, Aircraft Industries Association of America, Inc. 

Of course, you have a critical position right now when you go from 
piston engines to jets. It costs you money to buy the piston engine— 
a secondhand value, if you call 1t that, is certainly less than the first- 
hand value of your jet equipment. That is another aspect of the 
same problem the chairman has pointed out, which is a very acute 
one. 

Senator Monroney. Do you not also think a more favorable financ- 
ing situation may account for the fact that foreign aircraft are begin- 
ning to invade our market in great numbers ? 

Mr. Horcukxiss. Yes. 

Senator Monroney. Not solely because of the performance of the 
aircraft, but because Great Britain is willing to sell them on longer 
time and on more favorable terms than our present domestic aircraft 
people have found themselves able to do. 

r. Horcuxiss. That is true, and, of course, historically, after 
World War I, the Congress at some time in the 20’s, had to pass an 
antidumping bill because the aviation industry in those days was a 
very much smaller, weaker thing than it is now, but weak though it 
was, its weakness was not improved by having foreign aircraft sold 
at prices not competitive with what the American manufacturers 
wanted to get and that is what happened. 

Senator Monronry. I don’t think perhaps we are in too grave a 
situation on pricing, but I do think the terms that are being extended 
on British aircraft are such that none of our airframe manufacturers 
can meet them because undoubtedly British aircraft manufacturers 
are being backed fully with government support to make possible 
long-term sales—I think perhaps it extends to 5 or 6 years. What is 
the length of time on the Viscounts? 

Mr. Horcnuxiss. I don’t know, but I am sure it is a long time. 

Senator Monroney. Does anyone in the room know ? 

(No response. ) 

Senator Monroney. Certainly if we are going to keep our fleet 
modern, we must keep our financing as modern as safe securities will 
permit. 

Do you have any questions? 

Senator Morton. No questions. 

Senator Monroney. Mr. Engle. 

Senator Eneate. No questions. 

Senator Monroney. Thank you very much for your courtesy in 
appearing here and for your helpful testimony. 

Our next witness is Brackley Shaw, General Aircraft & Leasing Co. 

Mr. Shaw, we are happy to have you here and we appreciate having 
your testimony. 

Mr. Suaw. Thank you, Mr. Chairman. 
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STATEMENT OF BRACKLEY SHAW, REPRESENTING GENERAL 
AIRCRAFT & LEASING CO. 


Mr. Suaw. My name is Brackley Shaw and I am here today rep. 
resenting the General Aircraft & Leasing Co. 

General Aircraft & Leasing Co is a new corporation which has for 
its purpose the purchase of surplus piston aircraft from the airlines 
and the disposal of these aircraft by sale or lease. As its first trans- 
action it has purchased 25 DC-7 aircraft from American Airlines 
for the sum of approximately $23 million. It will be apparent that 
this company and others like it, which will assist the airlines in dis- 
posing of their piston equipiaent, are essential elements in reequipping 
the airlines with jets. By making available financing for this pur- 
pose, they are helping to solve the very serious problem facing the 
airlines in this reequipment program. 

The company may find it necessary, in connection with its sales of 
wircraft, to retain title for security purposes or to lease aircraft for 
extended periods of time. While the company is not primarily in- 
volved in the provision of engines or onae ties as distinct from com- 
plete aircraft, it may very well find it necessary to lease or sell engines 
or propellers as spare parts in connection with the disposal of complete 
aircraft. 

It is, therefore, vitally interested in the proposal made in S. 1368 
to limit the liability of those who hold title to aircraft engines and 
propellers purely for security purposes. 

or these reasons, General Aircraft & Leasing Co. strongly recom- 
mends to this committee that it adopt the amendments to sections 503 
and 504 of the Federal Aviation Act proposed in S. 1368. It would 
obviously be unfair for a title holder who holds such title purely as a 
security interest, with no control over the operation of the aircraft, 
engine or propeller concerned, to be liable in the event of an accident 
caused by such equipment. We hope that you will consider this bill 
favorably, and at this point I would like to say that this recommenda- 
tion goes equally to the technical amendments which have been sug- 
gested on behalf of the Federal Aviation Authority. 

Over and above the amendments to section 504 suggested by S. 1368, 
we would like to request your serious consideration and approval of an 
additional amendment. This would involve the elimination from the 
amendment to section 504 proposed in section 2 of the bill of the words 
“on the surface of the earth (whether on land or on water)” contained 
in lines 16 and 17 of page 2 of the bill. ; 

Careful reading of this section will show that it appears to protect 
the security title holder only in the event of injury or damage caused 
on the ground or on the water and it may be construed to not protect 
the security titleholder in the event of injury or damage caused in the 
air. 

Reverting to the committee reports which accompanied this section 
when it was first added to the Civil Aeronautics Act in 1948, it ap- 


pears that this limitation to damage caused only on the surface re- 
sulted from the desire of the Congress at that time to overcome the 
effects of the uniform State aeronautics act which potentially made 
the owner absolutely liable for such injuries on the surface of the 
earth and the language of the bill, therefore, followed the language of 
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the Uniform Aeronautics Act. The purpose of the act, as stated by 
the committee at that time, was to protect security title owners from 
liability based purely on their title holding when they were not in 
possession or control of the aircraft, and it was stated in the committee 
report issued in 1948 that— 

It is the conviction of the committee that the bill should be passed to remove 
one of the obstacles to the financing of purchases of new aircraft. 

As of the time the original section was approved in 1948, it is clear 
that the Congress was considering that the danger from aircraft was 
primarily to people or property on the surface of the earth, and that 
no consideration was given to dangers in the air. 

Regrettably, we have seen since 1948 that the possibility exists of 
midair collisions, and I need only cite the unfortunate example of the 
Grand Canyon case to bring this possibility strikingly to your minds. 
It has also happened—although fortunately very rarely—that a pro- 
peller blade can come loose and, by striking the fuselage of the plane, 
injure its occupants. 

Both of these types of accidents are obviously caused in the air 
and, under the proposed wording of this section, the security title 
holder may not be protected by the section although he is completely 
without any control over the operation or maintenance of the plane, 
the engine, or the propeller. 

We, therefore, suggest to you that, in view of the purpose of this pro- 
vision and of the increased possibility of midair hazards since this 
section of the Federal Aviation Act was originally passed, the pro- 
tection of the security title holder provided by the bill now before 

ou should not be limited to injury or damage caused on the ground 

bat should extend also to accidents in the air. This change would be 
directly in line with the policy of the section as stated by the com- 
mittee reports on its first adoption and would be a further step to 
assist in the financing of the disposal of new and used aircraft, which 
is certainly one of the major problems confronting the country’s air- 
lines at this time. 

We, accordingly, urge that you adopt the further amendment to 
section 504 which I have suggested above, by striking from the sec- 
tion the phrase limiting the protection to accidents caused on the 
surface of the earth. 

Thank you. 

That concludes the prepared statement, Mr. Chairman, but in view 
of the discussion of this subject which has gone on previously, I 
would like to add a couple of comments. 

Senator Monroney. Are you an attorney ? 

Mr. Suaw. Yes, sir. 

As the proponent of this suggested change in the act, I would like 
to address myself for just 1 minute to Mr. Engle’s comments on 
the question of product liability. 

As the section is now phrased, it is clear that neither the statute as 
it now reads nor with the change which I have proposed, would a 
manufacturer be exempted from liability for faulty manufacture. 
Nor would a lessor be exempted from liability for negligent main- 
tenance in advance of the lease. 
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The limitation of liability contained in this section is restricted to | 
the phrase : ts 
no person shall be liable by reason of such interest or title or by reason of his 


interest as lessor, or owner of the aircraft. 


If the asserted liability is “by reason of faulty manufacture,” or js 
“by reason of negligent maintenance,” this section clearly does not 
exempt him from liability. 

Therefore, assuming the question which Mr. Engle asked, that a 
manufacturer is also the lessor, or conditional vendor, this section 
would limit his liability only by reason of his security title holding. 
If he was also liable by reason of faulty manufacture, or negligent | « 
maintenance, this section would have no effect in restricting his liabil- 
ity on those grounds. 

Second, I would like to address myself to a comment which Mr, | 
Morton made with regard to the general subject of opening up tort | $ 
liability with this proposed amendment. I do not believe that the | | 
subject is opened by this proposed change in any way. It relates | “ 
again, as I have said, strictly to the question of liability by reason of 
security ownership. 

It does not, as I have said, relate in any way to product liability 
or to negligent maintenance questions. 

Finally, Mr. Engle again suggested the possibility that accidents in | 5 
the air may be covered by the language in the statute referring to the | SI 
ascent of descent of such aircraft, and here I would like to point out,if | ® 
I may, that the limitation which I suggest the elimination of is in the | ™ 
preceding phrase: 

Nor any injury to, or death of persons or damage to or loss of property on the 
surface of the earth. th 

Therefore, the injury or the damage must be on the surface of the | 4, 
earth regardless of whether it is caused by an aircraft ascending, 
descending, or flying, but only injury on the surface of the earths | 4, 
covered. 

Senator MonroNry. Under the language that is now contained in . 
the act, does that include the people who die in the crash with the | oy 
plane coming in contact with the earth? I presume it does. on 

I mean a plane crashing. It is assumed that the passengers die | ;, 
when the plane comes in contact with the earth—or does the law only | ~ 
apply to a plane taxiing or operating or striking objects on the earth, | ¢, 
or to persons not in the airplane ? pr 

Mr. Suaw. To my knowledge, Mr, Chairman, that question has not | ¢}, 
been decided under the language of the statute and in the absence of | 
judicial construction of that section, I don’t believe I can properly 
answer your question. br 

Senator Monroney. I was thinking about whether—if absolute lia- | }j] 
bility would apply in the case of the duath or injury of persons riding | th; 
in the plane, occurring upon contact of the airplane with the earth,| — ’ 
then the proposal to strike out these words would have no tendency to | be 
expand the act except to include someone who died in midair ini| 
crash and it could be proven he died in the air instead of on the ground.| 
_ Mr, Suaw. On that assumption that would be entirely true, as toin-| pu 
jury in the air, which does not result in the crashing of the airplan | Re 
into the ground, as to say, our propeller case. mi 
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Senator Monroney. If that language would include coming in con- 
tact with the earth, of passengers of the airplane, then you would have 
practically no expansion of the present law except to make it a little 
more clear that people injured or killed in midair would be covered 
so far as exempting the security holder from liability is concerned. 

Mr. Suaw. I would certainly subscribe to that construction of the 
act, Mr, Chairman, but, as I say, in the absence of a judicial construc- 
tion on the question I don’t believe I can answer the question. 

Senator Monronry. Would you be good enough to file a supple- 
mental statement on that phase also, because I think the committee, in 
considering this act, would like to be sure of this point. If it is obvious 
that the law would be expanded only to injuries above the earth and 
that the present exemption of liability of security holders refers not 
only to injury to ground objects or people on the ground, but to passen- 
gers Within the plane, coming in contact with the ground, we would be, 
I think, in better shape to know whether to add that to this bill or to 
consider it as a completely new item. 

Mr. Suaw. I will be glad to provide you with what I can find on 
thesubject, sir, Iam not sure it will bea complete answer. 

Senator Monroney. Mr. Morton. 

Senator Morron. I have only this comment: I think we are all in 
sympathy with this bill and want to get it passed as quickly as pos- 
sible. ‘The reason I develop these questions on the expansion of the 
exemption is that we have a lot of lawyers over there on the floor and 
in the other end of the Capitol too, and when they get to nit-picking 
on some of these things like tort liability, they carry it on until the cow 
gives beer. If it is serious enough, and you indicate that it is, and 
you are speaking as a lessor of aircraft, and you would like to have 
this exemption expanded to cover air-to-air accidents or accidents in 
the air, then I think we ought to do it. 

If the thing is of no particular substance or importance, I just 
don’t want to complicate the bill by changing something that has been 
in section 504 now ever since the act was passed. 

But you do feel that this would be very desirable, representing an 
operating company in this field, that it would be very desirable to in- 
crease this exemption to eliminate the surface-of-the-earth restriction 
that is. now in the exemption. 

Mr. Suaw. I think I would have to answer that this way, sir: The 
General Aircraft & Leasing Co. is anxious to have this bill passed as 
presented. We consider that this would be a desirable change and 
clarification of the bill. 

If the insertion of the amendment I have suggested is going to result 
in considerable delay and perhaps defeat of the bill, we may wish to 
bring it up in some other connection because we would like to have the 
bill passed. We do, however, consider that it is desirable to clarify 
this point—if not now, perhaps at some point in the future. 

This appears to be a very appropriate time in which to take it up 
because this bill is now under consideration. 

Does that answer your question ? 

Senator Morton. I am sure our able chairman will feel the political 
pulse and bring the bill out in a form in which it will pass and as a 
Republican objector, and chairman of the Republican Calendar Com- 
mittee, if you want to put it on the calendar, our side won’t object. 








26 FINANCING OF NEW JET AND TURBOPROP AIRCRAFT 


Senator Monroney. Thank you. 

Senator Eneur. May I ask if Mr. Boyle has any comment on this 
additional amendment suggested by Mr. Shaw? 

Mr. Bortz. Mr. Engle, my comment on that is that I would like 
very much to have an opportunity to examine the problem. It seems 
to me that Mr. Morton is correct, that it goes to questions of general 
liability that I for one had not examined in preparation for this par- 
ticular piece of legislation. 

I think that the chairman pointed out that this question could and 
possibly has arisen with respect to the security holders of interests in 
automobiles, buses, railroad cars—questions of that nature—it must 
have arisen in some of the 50 States of the United States. 

Consequently it raises a question of general law as to which I frankly 
um unprepared and would like to study the problem further. 

Senator Monroney. I think before we report the bill we can delay 
until after the Easter recess to examine what the three or four gentle- 
men have agreed to supply us with and, if necessary, we might sched- 
ule 1 additional day’s hearing. 

In other words, the way I feel personally, if the present limitation 
of liability which we are talking about includes the injury or death 
of passengers of the plane caused by coming in contact with the 
ground, then we are expanding that limitation only slightly and I 
think commonsense would dictate that it be expanded. 

If it applies only to ground-fixed objects and articles and not to 
passengers coming in contact with the ground then I think it is a large 
expansion and probably should be subject to a separate bill. 

Senator Enexe. Mr. Chairman, if you will permit, I can’t see any 
more reason for a security holder being liable in the air than he is on 
the ground. 

r. SuHaw. That is precisely our point. That is precisely our point. 

Senator Monroney. But Senator Morton did raise the problem that 
this does raise a brandnew question, if it does. 

Senator Morron. I have had some experience with some of these 
bills on some of these controls—as with some of gur colleagues on the 
House Judiciary Committee, without naming any names. 

meneiee Enete. Did you ask Mr. Boyle to supplement his state- 
ment ? ° 

Senator Monronry. Yes; I have asked three to supply us with 
briefs; ATA, FAA, and Mr. Shaw, and from that we can have our 
staff study the question and if we need another day’s hearings after 
the Easter recess, we can have them. 

If it is not necessary, we will report the bill. 

Thank you very much, Mr. Shaw. We appreciate your coming 
before us. 

The committee will stand in recess on this matter until the further 
call of the chair. 

(Whereupon, at 12:10 p.m., the subcommittee recessed, to reconvene 
at the call of the chairman.) 
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(The briefs referred to above, from ATA, FAA, and Mr. Shaw 
follow :) 


AIR TRANSPORT ASSOCIATION OF AMERICA, 
Washington, D.C., April 2, 1959. 
Hon. A. S. MIKE MONRONEY, 
Chairman, Aviation Subcommittee, 
Committee on Interstate and Foreign Commerce, 
U.S. Senate, Washington, D.C. 


DEAR SENATOR MONRONEY: Reference is made to the hearing before the Avi- 
ation Subcommittee on March 23, 1959, on S. 1868 which would amend sections 
503 and 504 of the Federal Aviation Act to provide a means whereby the airlines 
could clearly issue a valid security interest in specifically identified propellers, 
and that holders of security interests in installed engines and propellers would 
pe afforded the same protection against liability arising out of the operation of 
such equipment as is now afforded by the Federal Aviation Act to holders of 
security interests in complete aircraft. At that hearing the witness appearing 
for the General Aircraft & Leasing Corp. recommended that the committee ap- 
prove an amendment to 8. 1368 which would have the effect of relieving a person 
leasing an aircraft or having a security interest in an aircraft from any liability 
which might arise, by virtue of the ownership of the aircraft or the security 
interest therein, from the death of or injury to passengers in the aircraft caused 
by a midair collision or some other midair accident involving the aircraft. You 
requested that witness and the witnesses for the Federal Aviation Agency and 
the Air Transport Association to advise the subcommittee more fully as to the 
need for such a provision. 

Section 504 of the Federal Aviation Act was designed to remedy an inequitable 
situation which existed regarding holders of security interests in aircraft. Ina 
number of States the owner of an aircraft, solely by virtue of that ownership, 
is absolutely liable for injury or damage on the surface of the earth caused by 
the aircraft. The fact that such owner may not have been operating the aircraft 
or may not have been negligent in any way with respect to the accident does not 
relieve him of this liability. Section 504 removes this burden from holders of 
security interests in aircraft by providing that no person having a security 
interest in an aircraft, or who has leased the aircraft, shall be subject to 
liability for injury or damage on the surface of the earth merely by reason of 
his security interest in, or title to, the aircraft. 

There is, however, no State law imposing absolute liability on the owner of an 
aircraft for injury or damage occurring in the air. Insofar as such accidents are 
concerned, therefore, the holder of a security interest in an aircraft or the lessor 
of an aircraft would be liable for injury or death in the air only if it were found 
that he was in some way negligent with respect to the accident. Thus, since there 
is no absolute liability for injury or damage in the air with respect to owners or 
lessors of aircraft, the need which required the enactment of section 504 does 
not exist insofar as the proposed amendment to S. 1368 recommended by the 
General Aircraft & Leasing Corp., is concerned. Any effort to amend S. 1368 in 
the manner suggested might be interpreted as changing the rules of liability 
relating to injury or damage in the air, with the result that passage of this much- 
needed legislation might be indefinitely delayed by the lengthy debates which 
could be expected to ensue on this point. 

In view of the foregoing we urge the committee promptly to approve S. 1368 
as drafted with the two minor technical amendments to subsections (d) and (f) 
of section 503 recommended at the hearing by the Federal Aviation Agency. 

Copies of this letter are being sent to all of the members of the Aviation 
Subcommittee. 

Very truly yours, 
J. D. DURAND, 
Secretary and Assistant General Counsel. 
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FEDERAL AVIATION AGENCY, 
Washington, D.C., April 16, 1959. 
Hon, A. S. MIKE MONBONEY, 
Chairman, Aviation Subcommittee, Committee on Interstate and Foreign Com- 
merce, U.S. Senate, Washington, D.C. 


Dear Mr. CHARMAN: At the hearings held by your committee on S. 1368, 9 
bill to amend sections 503(a) (2) and 504 of the Federal Aviation Act of 1958, 
this Agency was requested to supply supplementary material. This supple. 
mentary material relates to two questions which arose during the course of the 
hearing. The first pertains to a proposal of the General Aircraft & Leasing 
Go. to amend the bill by striking from lines 16 and 17 the phrase “or logs of 
property, on the surface of the earth (whether on land or water). The see. 
ond of these questions deals with the problem of whether section 5 of the Uni- 
form Aeronautics Act, adopted in some States, is intended to apply to the case 
of death or injury to passengers in the aircraft when such death or injury 
results from the impact of the aircraft with the ground. 

The problem arising from the recommendation of the General Aircraft & 
Leasing Co. to delete a phrase from the proposed bill poses a question of 
general law. The proposed legislation repeats the provisions of the existing 
law, section 504 of the Federal Aviation Act of 1958, and thus the proposal is 
an amendment of the existing law as well as a change in the bill. The exist- 
ing law provides that no person having a security interest in an aircraft shall 
be liable solely by reason of such interest for “injury to or death of persons, 
or damage or loss of property, on the surface of the earth (whether on land 
or water)” caused by such aircraft. This provision of the law was originally 
passed by Congress in 1948 as an amendment to the Civil Aeronautics Act of 
1938. Its purpose was to assure that the holder of a security interest would 
not be subjected to absolute liability solely by virtue of such security interest 
under section 5 of the Uniform Aeronautics Act, which has been adopted by 
some jurisdictions. Section 5 of the Uniform Aeronautics Act imposes absolute 
liability on the owner of aircraft for injuries to persons or property on the land 
or water beneath caused by its flight, ascent, descent, or the dropping or falling 
of any object therefrom. Under this law, there is a substantial risk that a per- 
son holding such a security interest in an aircraft as to make him an owner, 
even though he had absolutely no possession or control over the aircraft, could 
be subjected to liability. This is an unusual exposure to liability and one not 
normally regarded as a consequence of holding a mere security interest in an 
aircraft. Consequently, Congress passed section 504 of the Civil Aeronautics Act 
of 1988 and repealed it in the Federal Aviation Act of 1958 to guard against this 
type of liability of security holders. 

The proposal of the General Aircraft & Leasing Co. would broaden the ex- 
emption of liability given to the holder of a security interest in an aircraft 
by protecting him against any damage arising out of the operation of the 
aircraft for which he might be held liable solely because of his security interest. 
This would include the case of midair collision or the situation in which a 
propeller blade came off, went through the fuselage of the aircraft, and injured 
the passengers, as well as the case of surface damage covered by existing law. 
The problem posed by this request is whether there is any substantial reason 
to believe that a holder of a security interest in an aircraft might be subject 
to such liability solely by virtue of his status as a security holder. As indicated, 
the existing law, section 504, was passed because the risk of liability for sur- 
face damage was substantial, due to the fact that several States had passed 
section 5 of the Uniform Aeronautics Act. Further, in the case of surface 
damage, the liability was absolute by virtue of the State laws in question and 
was not ordinary tort liability arising out of the performance of a negligent 
act. <A brief preliminary examination of the general law on this question leads 
us. to the conclusion that while there may be some slight ordinary risk of tort 
liability for negligence being imposed on a security holder solely by virtue of 
his status as a security holder, it is not nearly as substantial as is the risk 
of absolute liability for ground damage imposed on an “owner” in those States 
which have adopted section 5 of the Uniform Aeronautics Act. 

The general rule of law, in absence of specific statute, is that the owner of 
a vehicle who is not in possession and control of the vehicle at the time of a 
negligent act which causes injury to a third person is not liable therefor except 
in those instances in which it was being operated for him or on his behalf by 
an agent or servant. Even in those States in which there exist so-called 
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| owner liability Statutes applicable to automobile operation, the normal rule 
| applies liability to the owner only in those circumstances where he is responsible 


A 


for the control and operation of the vehicle, either in person or through another. 
In the great majority of such States, a conditional vendor of an automobile 
has been held not to be liable as an owner under such statutes, even though he 
has retained title to the vehicle as security for the payment of the purchase 
rice. 

; However, there may be a few jurisdictions in which a conditional vendor not 
having Possession and control of the vehicle has been held liable as an owner 
under an Owner liability statute. Although these cases generally indicate that 
this liability has been imposed upon the conditional vendor by reason of his 
failure to give required notice of transfer of the motor vehicle to the conditional 
sales purchaser, there nevertheless is some indication that a security holder 
paving the status of an owner might be held liable for damages resulting from 
negligent operation. Our research on this matter has been necessarily brief and 
is incomplete, but we are of the opinion that the risk of ordinary tort liability 
which the amendment proposed by the General Aircraft & Leasing Co. would 
guard against may exist. However, we are of the opinion that this risk is 
not nearly as substantial in nature as the risk to such a person of liability for 
surface damage under the absolute liability statutes in those States adopting 
laws similar to section 5 of the Uniform Aeronautics Act. 

The second question raised at the hearing on which supplementary informa- 
tio was requested dealt with the problem of whether the State statutes following 
section 5 of the Uniform Aeronautics Act imposed absolute liability for damage 
to passengers in the aircraft occasioned by the impact of the aircraft with the 
ground. Our examination of the law on this question leads us to the conclusion 
that these statutes do not impose such liability. This opinion is based upon 
the case of Prentiss v. National Airlines, Inc. (112 F Supp. 306 (D.C. N.J., 1953) ). 
In this case the court was considering a statute modeled after section 5 of the 


| Uniform Aeronautics Act and specifically stated that “the statute does not make 


the owner absolutely liable to aircraft passengers, but only ‘to persons or 
property on the land or water beneath.’ ” 

In connection with this general problem we find that in 1938, the National 
Conference of Commissioners on Uniform State Laws and Procedures proposed a 
Uniform Aviation Liability Act. This act would impose absolute liability, regard- 
less of negligence; for death or bodily injury on operators of the aircraft carrying 
passengers for compensation, no matter whether that death or injury occurred on 
the surface or in the air. However, in defining “operator,” this law specifically 
exempted those persons holding title to the aircraft solely in a security capacity 
from such absolute liability, unless such persons were in actual control or 
possession of the aircraft and responsible for its operation. So far as we 
have been able to determine, this proposal or a statute modeled thereon has 
never been adopted by any State. In fact, we have been unable to find any 
evidence of continued sponsorship of this particular legislation by the National 
Conference of Commissioners on Uniform State Laws and Procedures. In 


| any event, the proposal itself is not one which would pose any threat of liability 


toa security holder of an interest in an aircraft, aircraft engine, or propeller 
based solely on his security interest; actually it specifically exempts him from 
such liability. In fact, in our judgment, it serves to underline the fact that 
the possible risk of liability raised by the General Aircraft & Leasing Co. is quite 
inconsequential. 

In summary, we find that the additional liability which the General Aircraft 
& Leasing Co. by its proposed amendment wishes to guard against is not, under 
existing law, a present threat. There is a remote possibility that through judi- 


| dal decision or statutory enactment, some additional tort liability, not absolute 


in character, might be imposed upon a holder of a security interest in an air- 
craft, aircraft engine or propeller having the quality of ownership. Since 
the provisions of section 504 of the Federal Aviation Act were designed to 
protect a security holder against absolute liability, as distinguished from ordi- 
lary tort liability for surface damage, and because we find no evidence of a 
present threat of such liability being imposed on a security holder for inflight 
damage, we do not believe the suggested amendment to be necessary or desir- 
able. Section 504 was originally adopted to protect against an existing threat 
of absolute liability imposed by State statutes on “owners” of aircraft and, 
in Our judgment, should not be extended to protect from ordinary tort liability 
a security holder for inflight damage which, at this time, appears to be a purely 
theoretical possibility. 
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In view of the foregoing, we recommend that the committee favorably report 
S. 1368 without the amendment proposed by the General Aircraft & Leasing 
Co. If the committee should be of the opinion that some further study of the 
question of whether the additional protection sought by the General Aircraft & 
Leasing Co. is desirable, such favorable report, of course, need not prejudice 
further consideration of the matter. The omission of the amendment suggested 
by the General Aircraft & Leasing Co. should not jeopardize the financing 
efforts of the air carriers, because, as indicated, we do not believe a person 
standing solely as a holder of a security interest in an aircraft, aircraft engine 
or propeller runs any substantial risk of exposure to liability arising out of 
inflight damage under present law. 

Sincerely yours, 
E. R. QuEesaDA, Administrator. 





SHaw, PittTMAn, Potts & MAECHLING, 
Washington, D.C., April 1, 1959, 
Re S. 1368. 


Hon. A. 8S. MIKE MoNRONEY, 
Chairman, Aviation Subcommittee, Interstate and Foreign Commerce Commit- 
tee, U.S. Senate, Washington, D.C. 

Deak SENATOR MonroneEy: During my testimony at the Aviation Subcommit- 
tee hearing on S. 1368 on March 23, in the course of which I advocated a fur- 
ther amendment of section 504 of the Federal Aviation Act to extend the pro- 
tection of that section to lessors and security titleholders from liability for mid- 
air accidents, you requested that I advise the committee whether the section 
as now constituted projects such lessors or security titleholders from liability 
to passengers in an aircraft who are injured or killed by the impact of the 
plane with the surface of the earth, or whether the protection runs only against 
claims for injury or damage to persons or property who were already on the 
ground prior to the crash of the aircraft. 

As was pointed out at the hearing, the answer to this question depends upon 
judicial construction of the statute and no cases construing section 504 of the 
Civil Aeronautics Act or the Federal Aviation Act on this point have been 
found. It will be recalled, however, that this section was adopted in 1948 as 
an amendment to the Civil Aeronautics Act of 1938 for the express purpose of 
making it clear that the provision of the Uniform State Aeronautics Act impos- 
ing absolute liability on owners of aircraft for injury or damage caused on the 
surface of the earth did not apply to lessors or security titleholders of the 
aircraft. For this reason the language of section 504 follows the language 
of the Uniform Aeronautics Act, and decisions under the latter act are in point 
in construing the Federal law. 

Fortunately, one case, decided by a Federal district court in New Jersey in 
1953, has been found which considers this precise question under the New Jersey 
version of the Uniform Aeronautics Act. In that case, Prentiss v. National Air- 
lines (112 F. Supp. 306, 4 Avi. 17,123 (D.C.N.J. 1953) ), the court said at page 
310: 

“In the first place, a reading of the act demonstrates defendants’ claim to be 
too broad. The statute does not make the owner absolutely liable to aircraft 
passengers, but only ‘to persons or property on the land or water beneath.’ 
* * *”: and again, in discussing whether the statute constituted an undue inter- 
ference with interstate commerce, at page 314: 

“(4) The benefit of the statutory provisions does not go to anyone who in 
any wise participates in such air travel, such as passengers, but only to those 
who are, under ordinary circumstances, entire strangers to air travel, and who 
are totally without fault themselves.” 

In the light of this decision that the Uniform Aeronautics Act imposes its 
absolute liability only with regard to persons or property previously on the 
ground, and not with regard to passengers, it seems most probable that section 
504, which was passed to protect security title holders from the absolute liability 
imposed by the Uniform Aeronautics Act, would be similarly construed. That is 
to say, that the exemption from liability provided by section 504 would be held 
to extend only so far as the absolute liability under the Uniform Aeronautics 
Act and would not be held to cover claims by or on behalf of passengers whether 
the injury occurred in the air or on impact with the ground (or water). 
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It thus appears that the limitation of the protection of security title holders 
to ground accidents now contained in section 504 is an anachronism which 
derives from the 1922 Uniform Aeronautics Act and has no real place in modern 
legislation on this subject. Certainly the policy of section 504 of the Federal 
Aviation Act—i.e., that a security title holder who has no control over the opera- 
tion or maintenance of the aircraft should not be held liable for injury or 
damage caused by the aircraft—applies with equal strength to injury or damage 
caused in the air as to those caused on the surface of the earth. While this 
section is under study and revision by your committee, this appears to be a 
good opportunity to clarify the congressional policy on this subject and to 
eliminate the possibility of future changes in legislative or judge-made law 
which would impose such liability on a security title holder, and also to elimi- 
nate the necessity on the part of the security title holder of providing for 
insurance against such liability or defending suits on this issue. 

The principle that a security title holder or lessor should no more be liable 
to a passenger in an aircraft than he should to persons injured on the ground 
was recognized by the same National Conference of Commissioners on Uniform 
State Laws which originally recommended the Uniform Aeronautics Act, when 
it adopted in 1988 a Uniform Aviation Liability Act (1938 handbook, National 
Conference of Commissioners on Uniform State Laws, p. 318). In addition 
to the liability to persons on the ground covered by the Uniform Aeronautics 
Act, the 1988 proposed act added liability to passengers but provided that 
liability in either case should apply only to the “operator” of the aircraft and 
should not apply to lessors or security title holders. Although this 1938 Uni- 
form Aviation Liability Act was adopted by the commissioners, its promulga- 
tion was withheld at the request of the then new Civil Aeronautics Board and 
no action was taken on it. 

I trust that the foregoing information will be helpful to you and your com- 
mittee in considering the additional amendment to section 504 which we have 
recommended. 

Very sincerely, 
BRACKLEY SHAW. 


(The comments from the Government agencies on S. 1368 follow :) 


DEPARTMENT OF THE AIR FORCE, 
OFFICE OF THE SECRETARY, 
Washington, March 31, 1959. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
US: Senate. 


DeaR Mr. CHAIRMAN: Reference is made to your request for the views of the 
Department of Defense with respect to S. 1368, 86th Congress, a bill to amend 
section 503(a) (2) and 504 of the Federal Aviation Act of 1958 to facilitate fi- 
nancing of new jet and turboprop aircraft. The Secretary of Defense has 
delegated to this Department the responsibility for expressing the views of the 
Department of Defense. 

S. 1868 would be applicable solely to commercial aircraft, and would tend to 
facilitate the financing of new jet and turboprop aircraft by making two amend- 
ments to the Federal Aviation Act. The amendment to section 503(a) (2) adds 
aircraft propellers to the property recording system established by section 503: 
and the amendment to section 504 adds engines and propellers to those items of 
property the title to which or an interest in which may be held or retained as 
security without subjecting the owner of the security title or interest to liability 
for damage done by the aircraft. 

The Department of Defense has no interest in the proposed legislation and 
defers to those agencies with primary interest. 

This report has been coordinated within the Department of Defense in ac- 
cordance with procedures prescribed by the Secretary of Defense. 

The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report. 

Sincerely yours, 
Matcotm A. MacIntyre, Acting Secretary. 
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COMPTROLLER GENERAL OF THE UNITED STATEs, 
. Washington, March 28, 1959. 
Hon. WARREN G. MAGNUSON, 


Chairman, Committee on Interstate and Foreign Commerce, 
U.S. Senate. 


Dear Mr. CHAIRMAN: Your letter of March 19, 1959, requests our comments 
concerning S. 1368. 

The bill proposes to amend sections 503 and 504 of the Federal Aviation Act 
of 1958, by requiring certain aircraft propellers to be recorded by the Adminis- 
trator and by limiting security owners liability with respect to engines or 
propellers. 

We have no particular information concerning the necessity or desirability of 
this legislation and, consequently, have no comments or recommendations to 
offer. 

Sincerely yours, 
JOSEPH CAMPBELL, 
Comptrolier General of the United States. 


INTERSTATE COMMERCE COMMISSION, 
OFFICE OF THE CHAIRMAN, 
Washington, D.C., March 20, 1959, 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
U.S. Senate, Washington, D.C. 

DEAR CHAIRMAN MAGNUSON: Your letter of March 13, 1959, addressed to the 
Chairman of the Commission, and requesting comments on a bill, S. 1368, in- 
troduced by Senator Engle, to amend sections 503(a) (2) and 504 of the Federal 
Aviation Act of 1958 to facilitate financing of new jet and turboprop aircraft, 
has been referred to our Committee on Legislation. After consideration by that 
committee, I am authorized to submit the following comments in its behalf: 

Under the proposed measure section 503(a)(2) of the described act, which 
deals with the recording in the Federal Aviation Agency of leases, mortgages, 
and similar security instruments affecting title or interest on aircraft engines, 
would be amended so as to include within its provisions certain aircraft propellers 
as well. 

Also amended would be section 504, which presently exempts, under certain 
conditions, owners, lessors, or persons having a security interest in, or security 
title to, a civil aircraft, from liability for personal injuries or death, or prop- 
erty damage, caused by such aircraft, or by its ascent, descent, or flight, or by 
the dropping or falling of an object therefrom, and occurring on the surface of 
the earth. This bill would extend these exemptions, where the same conditions 
are met, to persons having the same types of interest in civil aircraft engines 
and propellers. 

This bill does not pertain to the jurisdiction or functions of this Commis- 
sion and for that reason we are not in a position to express a helpful opinion with 
respect to its merits. 

Respectfully submitted. 

KENNETH H. TUGGLE, 

Chairman, Committee on Legislation. 
ANTHONY ARPATIA. 
HOWARD FREAS. 





EXECUTIVE OFFICE OF THE PRESIDENT, 
OFFICE OF CivIL DEFENSE MOBILIZATION, 
OFFICE OF DIRECTOR, 
Washington, D.C., April 10, 1959. 

Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Forcign Commerce, 
U.S. Senate, Washington, D.C. 

Dear Mr. CuaiRMAN: This is in reply to your request for a report on S. 
1368, 86th Congress. s 

It appears that enactment of this legislation would facilitate credit for small 
airlines, particularly in the period of changeover from piston-driven aircraft 
to jet or turboprop aircraft. This in turn should strengthen the peacetime civil 
air fleet. 
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The Office of Civil and Defense Mobilization has no objection to S. 1368. 
The Bureau of the Budget advises that it has no objection to the submission 
of this report. 
Sincerely, 


Leo A. HoreH. 


NATIONAL AERONAUTICS AND SPACE ADMINISTRATION, 
OFFICE OF THE ADMINISTRATOR, 


Washington, D.C., April 21, 1959. 
Hon. WARREN G. MAGNUSON, 


U.S. Senate, Washington, D.C. 


DeaR SENATOR MaGnuson: This is in reply to your letter of March 12 asking 
the National Aeronautics and Space Administration for comments with regard 
to S. 1368. 

This bill which would amend the Federal Aviation Act of 1958, extends the 
requirements for recording aircraft ownership to include the recording of any 
specifically identified aircraft propeller capable of absorbing 750 or more rated 
takeoff shaft horsepower * * *. The bill further amends the act to limit the 
liability of persons owning a security interest in any civil aircraft extended to 
include engines or propellers for any injury or death of persons or damage or 
loss of property caused by malfunction of the aircraft, engine, or propeller. 

National Aeronautics and Space Administration has no operational interest in 
the subject, therefore, wishes to express no comment with regard to it. 

Sincerely yours, 
JAMES P. GLEASON, 
Assistant Administrator for Congressional Relations. 


U.S. DEPARTMENT OF JUSTICE, 
OFFICE OF THE DEPUTY ATTORNEY GENERAL, 
Washington, D.C., April 3, 1959. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
U.S. Senate, Washington, D.C. 


DEAR SENATOR: This is in response to your request for the views of the De- 
partment of Justice concerning the bill S. 13868 to amend sections 503(a) (2) and 
504 of the Federal Aviation Act of 1958 to facilitate financing of new jet and 
turboprop aircraft. 

Section 503(a) (2) of the Federal Aviation Act of 1958 (59 U.S.C. 1403(a) (2) ) 
requires the Administrator of the Federal Aviation Agency to establish and main- 
tain a system for the recording of any lease, and any mortgage, equipment trust, 
contract of conditional sale, or other instrument executed for security purposes 
and which affects title to or any interest in aircraft engines of a stated horse- 
power. Section 1 of the bill would amend section 503(a) (2) by broadening its 
coverage to’include the recording of such security instruments which affect in- 
terests in any specifically identified aircraft propeller capable of absorbing a 
stated horsepower. 

Section 504 of the Federal Aviation Act of 1958 (49 U.S.C. 1404) provides 
that no person having a security interest in, or security title to any civil aircraft 
under a contract of conditional sale, equipment trust, or other instrument of 
similar nature, and no lessor of any such aircraft under a lease of 30 days or 
more, shall be liable by reason of such interest or title for any injury, death, 
or damage to, or loss of property caused by such aircraft unless the aircraft is in 
the actual possession or control of such person at the time of the injury, death, 
or damage to or loss of property. Section 2 of the bill would amend section 504 
of the act so as to extend the immunity provisions of the section with respect to 
any engine or propeller as well as civil aircraft. 

Under certain provisions of the Uniform Aeronautics Act, now in force in 
many States, the owner of an aircraft is absolutely liable (that is, he is liable 
without reference to whether he was in control of the aircraft at the time of the 
accident or was negligent in any way under general common law tort principles) 
for damages caused by the ascent, descent, or flight of the aircraft, or the drop- 
ping or falling of any object therefrom. The purpose of section 504 is to antici- 
pate the possibility that this provision of the Uniform Aeronautics Act might be 
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construed so as to impose tort liability upon a person who, at the time of the 
accident was the record owner of the aircraft even though he held title only ag 
security under a conditional sale contract, mortgage, equipment trust, or similar 
instrument. This problem is, of course, a matter of significant concern to lending 
institutions which frequently finance the purchase of aircraft or aircraft engines, 
ete. 

The sole purpose of the amendment now proposed is specifically to include 
within this protection of the statute persons who have such nominal ownership 
interests only in the engines or propellers of the aircraft. 

Whether the bill should be enacted involves a question of policy concerning 
which the Department of Justice prefers to make no recommendation. 

The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report. 

Sincerely yours, 
LAWRENCE E. WALSH, Deputy Attorney General. 


eo 








